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ABSTRACT

This study examines the legal impact of the policy on the confiscation of assets
derived from corruption on human rights in Indonesia, focusing on property
rights and the presumption of innocence. A qualitative approach is used,
combining normative legal analysis with empirical case studies through
observation and documentation of asset confiscation cases in Indonesia. The
findings indicate that while asset confiscation is a key tool in fighting corruption,
Keywords: its implementation faces legal challenges that jeopardize citizens' constitutional
rights. Issues include asset confiscation without a final court decision (inkracht)
and 1nadequate legal protection for third parties acting in good faith. The study

Asset  Seizure, Human Rights,

Corruption. suggests the need for policy reforms to strengthen evidence mechanisms,
improve transparency, ensure independent oversight, and offer clearer legal
protections. These reforms are essential to balancing the fight against corruption
with respect for human rights in Indonesia’s legal system. Further research
should focus on empirical case examples and a broader theoretical discussion.
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1. INTRODUCTION

Asset confiscation originating from corruption crimes has long been considered a strategic tool in
contemporary law enforcement, particularly in efforts to tackle extraordinary crimes like corruption that are
systemic and organized (Fuadi et al., 2024). From a progressive legal perspective, asset confiscation is not only a
restorative tool for recovering state losses, but also a preventive measure aimed at breaking the chain of systemic
and structural crimes (St-Georges & Saint-Martin, 2021). However, the implementation of asset confiscation
policies, especially those using the non-conviction-based asset forfeiture (NCB) principle, presents significant
normative complexities from both legal and ethical perspectives. These complexities arise when the policy’s
effectiveness intersects with fundamental rule of law principles such as the protection of property rights, the
presumption of innocence, and the guarantee of due process (Korejo et al., 2023). In practice, the gap between
positive legal norms and real-world practices creates complex legal dilemmas.

Research on this issue has flourished in legal studies and international academic forums. Sudrajat & Yusuf
(2025) highlighted that the success of asset recovery from corruption is significantly influenced by the existence
of an adaptive international legal framework and cross-border cooperation. Meanwhile, Kryvoi & Matos (2021)
found that the NCB principle often clashes with human rights, particularly regarding the right to a fair and
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impartial trial, thus necessitating the application of the proportionality principle to ensure that repressive policies
do not undermine justice. In line with this, Anwary (2022) emphasized the need for effective oversight
mechanisms to protect individual constitutional rights, even though asset confiscation plays a crucial role in
limiting the movement of corruption offenders.

Despite existing studies, a substantial gap remains in linking asset confiscation regulations explicitly to
human rights principles, especially in the context of substantive justice and progressive legal theory. The prevailing
normative approach has been heavily oriented toward positivism and procedural formalism, often neglecting the
ethical and sociological dimensions inherent in law. Therefore, this study seeks to comprehensively explore the
legal implications of asset confiscation policies in corruption crimes and their impact on human rights protection
in Indonesia. The primary goal of this research is to reformulate the policy in alignment with the principles of
substantive justice and human rights values within the framework of a democratic rule of law.

This study employs progressive legal theory as the main analytical framework to explore the relationship
between asset confiscation policies (independent variable) and human rights protection (dependent variable). In
this model, substantive justice acts as an intervening variable that mediates the relationship between law
enforcement policies and respect for individual rights. The progressive legal theory approach asserts that legal
policies should not only be effective in enforcement but must also balance the protection of human rights, creating
a legal system that is both responsive and normatively sustainable.

Additionally, norm conflict theory is integrated to analyze the tension between the effectiveness of asset
confiscation policies and human rights principles foundational to democratic rule of law. The practical clash
between the need for strong action against corruption and the obligation to protect individual rights often leads
to complex legal and normative dilemmas. Norm conflict theory provides a critical lens to examine how
contradictory legal norms interact, conflict, and create a gap between normative expectations and reality, offering
a space for reconstructing more inclusive and humanistic legal policies.

The urgency of legal reconstruction is increasingly relevant, given the characteristics of modern corruption,
which have evolved into complex organized crime involving transnational networks and sophisticated global
financial instruments. This reality calls for a progressive, inclusive, and transformative legal paradigm that not
only responds repressively but also upholds substantive justice and legal humanism. By adopting a normative-
critical approach, this study aims to make significant academic contributions to contemporary legal discourse,
offering a reflective and contextual perspective. Moreover, the research is expected to provide a strong conceptual
foundation for developing legal policies that are both effective in eradicating corruption and respectful of human
dignity and constitutional supremacy.

2.  RESEARCH METHODS

This research uses a normative legal method, which involves legal approaches such as the statute approach,
conceptual approach, and case approach, as it 1s prescriptive (Rosidi et al., 2024). The legal materials used consist
of primary legal materials (statutory regulations and court decisions), secondary legal materials (books, journals,
articles), and tertiary legal materials (legal dictionaries). Data collection techniques are carried out through
literature studies and analyzed descriptively and qualitatively.

However, the study could benefit from further elaboration on the data collection methods. It 1s important
to clarify whether interviews, observations, or document collection are part of the data gathering process, as this
will provide a clearer understanding of the validity of the data used in the research. Additionally, using a larger
number of case studies, including comparisons with other countries that have implemented asset confiscation
policies, would enrich the analysis and help determine whether the issues identified in Indonesia are common
iternationally or are unique to the country.

Furthermore, adopting a multidisciplinary approach could enhance the research by integrating social
sciences or public policy perspectives. This would allow for a broader exploration of the societal and
psychological impacts of asset confiscation on individuals and communities affected by the policy.
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3. RESULT AND ANALYSIS
The legal impact of asset confiscation on human rights

The policy of confiscating assets from corruption crimes is a strategic part of the national effort to eradicate
corruption that has taken root systemically. This legal mnstrument not only aims to recover state losses but also
functions as a preventive tool to break the chain of organized corruption crimes. However, the implementation
of this policy is not free from various legal issues that have a direct impact on the protection of human rights,
especially the right to ownership and guarantees of a fair legal process.

One of the main problems is the practice of asset confiscation before a final and binding court decision
(inkracht), which has the potential to violate the principle of the presumption of innocence and the right to
ownership guaranteed by Article 28H paragraph (4) of the 1945 Constitution and Article 17 of the Universal
Declaration of Human Rights (Ilma, 2025). Suparji Ahmad, a criminal law expert, emphasized that asset
confiscation should only be carried out after a complete judicial process (Watch, 2024). In addition, research by
Zen & SH (2021) revealed that the Indonesian criminal law system does not provide adequate protection for
bona fide third parties, resulting in injustices during the asset confiscation process, particularly in corruption and
money laundering cases.

This issue 1s reflected in several cases, such as the Jiwasraya-Asabri case, where the Attorney General's
Office 1s suspected of confiscating assets belonging to parties with no direct connection to the alleged crime. This
practice not only causes material harm but also creates legal uncertainty and violates the principle of protecting
human rights. The lack of transparency in the legal process and limited access to legal aid for marginalized groups
exacerbates the situation.

A comparison with other countries' legal systems, such as the United States' Civil Asset Forfeiture Reform
Act (CAFRA), shows that protection for third parties acting in good faith must be regulated in detail (Putra et al.,
2025). In Indonesia, there are no legal provisions that explicitly guarantee these rights, highlighting the urgent
need for policy reformulation. Asset forfeiture policies need to be redesigned with considerations for prudence,
proportionality, and the protection of citizens' constitutional rights.

Therefore, strengthening regulations is necessary by adding strict evidentiary mechanisms to link assets to
criminal acts, providing legal protection for uninvolved third parties, and creating compensation procedures for
victims of illegal seizures. Additionally, independent supervision of the policy's implementation is crucial to
prevent abuse of power by law enforcement officers. By strengthening the legal framework and clarifying the
limits of asset seizure, Indonesia can implement an effective anti-corruption policy while upholding justice,
constitutionalism, and human rights principles. The supremacy of law that balances state interests with individual
rights 1s fundamental for achieving a democratic and civilized rule of law.

Table 1. Comparison of Problems and Solutions in Asset Confiscation Policy

Aspect

Problems Encountered

Recommended Solutions

Legal Decision

Asset seizures are often
carried out without a final

court decision.

Contfiscation is only carried
out after a decision has
become final

Third Party
Protection

Third parties acting in
good faith receive less
legal protection

Strict regulations to protect
third party rights (such as

CAFRA in the US)

Transparency and
Access to Legal

Minimal transparency
and limited access to legal
aid, especially for

Transparency mechanisms
and easily accessible legal aid

Aid .
marginalized groups.
. Lack of evidence linking  Strengthening strict and clear
Proof Mechanism L i X i .
assets to criminal acts evidence mechanisms
. Risk of abuse of authority Establishment of effective
Opversight and . .
. by law enforcement and accountable independent
Accountability

officers

supervision
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There 1s no . .
. . Regulation of compensation
Compensation for  compensation procedure i . .
. . ) mechanisms for victims of
Victims for parties harmed by )
. . unlawful seizure
illegal seizure.

To gain a comprehensive understanding of the legal impact of asset confiscation on human rights in
Indonesia, empirical studies and systematic field observations have been conducted. The findings of these studies
indicate that, while the asset confiscation policy was designed as a strategic tool in eradicating corruption, its
immplementation often raises significant legal problems, especially concerning the protection of citizens'
constitutional rights. Several studies highlight the practice of asset confiscation without a permanent court decision
(inkracht) and the lack of legal protection for bona fide third parties. This situation threatens the principle of the
presumption of innocence and procedural justice, which are essential in a democratic legal system.

Furthermore, the research findings also reveal weaknesses in the monitoring and accountability mechanisms
of the policy's implementation, which creates space for potential abuse of authority by law enforcement officers.
The lack of transparency and limited access to legal aid for marginalized groups further exacerbates the inequality
of legal protection. These findings emphasize the urgency of reformulating asset confiscation policies that not
only focus on effectively eradicating corruption but also respect justice, transparency, and human rights, ensuring
a balance between law enforcement and individual rights protection.

The issue of asset forfeiture without conviction (NCB)

The principle of non-conviction-based asset forfeiture (NCB) is a legal instrument used to confiscate assets
suspected of originating from criminal acts, especially corruption, without waiting for a final criminal decision
against the asset owner (Sakinah & Sumardiana, 2025). This principle arose from the urgent need to combat
cross-border corruption, where formal evidence processes often face obstacles due to the complexity of financial
networks and perpetrators' expertise in hiding assets. According to the Transparency International report (2023),
countries that implement the NCB system have seen a significant increase in the recovery of corrupt assets
compared to conventional approaches (Awan, 2024). In a comparative study, it was found that the success rate
of asset recovery through NCB reached around 45%, while the criminal verdict-based approach was only around
30%.

However, despite its effectiveness in eradicating corruption, the NCB method faces criticism, particularly
concerning human rights protection, especially regarding the presumption of innocence and the right to legal
ownership. In Indonesia, the implementation of NCB still faces challenges, especially due to the absence of clear
regulations regarding asset confiscation without criminal punishment. Other countries, such as Singapore and
Hong Kong, have implemented more effective systems in this regard. Additionally, the civil law approach can be
used alongside criminal law to expedite asset recovery. Legal reform and strengthening law enforcement agencies
are essential for optimizing asset confiscation in Indonesia.

Table 2. Clash of Norms in Asset Confiscation and Human Rights Principles

Collision Asset Confiscation Related Human Rights Practical Impact
Dimensions Practices Principles
Legality of Seizure of assets without Right to property Violation of ownership
Confiscation a permanent court rights, legal uncertainty
decision
Presumption of Execution without a Principle of presumption of ~ Potential for criminalization
Innocence legally binding verdict innocence without fair legal process
Fair Legal Limited access to legal Right to a fair trial Inability of affected parties
Process aid and transparency to obtain justice
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Vulnerable to abuse of
authority

Weak internal control
mechanisms

Supervision of
Apparatus

Right to legal protection

International academic studies also highlight similar challenges. Osavoliuk et al. (2021) assert that without
a harmonious international legal framework and synergy between countries, the success of returning corrupt
assets will be disrupted. The Utrecht Law Review (2021) highlights the friction between the NCB principle and
human rights protection, which requires the enforcement of the proportionality principle to ensure policies do
not erode the essence of justice. This study reinforces the need for policy reconstruction to integrate substantive
justice and human rights principles holistically (Wulandari et al., 2023).

Table 8. Comparison of Problems and Solutions in Asset Confiscation Policy

Critical Issues Policy Objectives and benefits
Recommendations
Legality of Tightening the Ensuring the validity of legal
Confiscation requirements for a valid actions and protection of
court decision before property rights
asset seizure
Third Party Arrangement of Prevent procedural injustice
Protection restitution and and harm

clarification mechanisms
for parties in good faith

Transparency and
Access to Law

Improving access to legal
aid and transparency of
the confiscation process

Strengthening the principles
of procedural justice and
human rights protection

Oversight and
Accountability

Establishment of
independent supervisory
bodies and strengthening

of accountability

mechanisms

Prevent abuse of authority by
law enforcement officers

Critical Issues

Policy Recommendations

Objectives and benefits

Legality of
Confiscation

Tightening the
requirements for a valid
court decision before

Ensuring the validity of legal
actions and protection of
property rights

asset seizure

Thus, legal reconstruction that adopts a progressive and humanistic paradigm 1is crucial to deal with the
complexity of modern corruption, which is organized and cross-border (Palan & Vines, 2017). This approach
not only emphasizes the effectiveness of law enforcement but also upholds respect and protection of human
rights as the main pillars in building a just, transparent, and sustainable legal system.

This study reveals significant findings related to the normative and implementation conflicts between asset
confiscation policies in corruption crimes and human rights principles in Indonesia. These findings demonstrate
that while asset confiscation was nitiated as an effective tool in eradicating corruption, its implementation often
presents complex legal dilemmas due to overlapping legal norms and inconsistencies between substantive justice
and procedural practices. In-depth analysis indicates that asset confiscation without a legally binding court
decision, as well as minimal protection for third parties acting in good faith, threatens property rights and the
presumption of innocence. Furthermore, weaknesses in monitoring and transparency mechanisms increase the
risk of abuse by law enforcement officers. Through norm conflict theory and progressive law, this study highlights
the urgency of reconstructing asset confiscation policies that not only prioritize law enforcement effectiveness but
also uphold human rights principles as the foundation of a democratic state of law.
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4. CONCLUSION

This study confirms that the policy of asset confiscation resulting from corruption, while being a strategic
and effective tool in national corruption eradication efforts, has significant legal impacts on human rights,
particularly the right to ownership and the presumption of innocence. The main findings reveal that the practice
of confiscating assets without a final court decision and the lack of legal protection for bona fide third parties pose
risks of constitutional rights violations and procedural injustices.

Through the analysis of norm conflict theory, this study provides new insights, demonstrating that the
eradication of corruption must be balanced with the protection of individual rights in order to prevent abuse of
authority and legal inequality. The key lesson from this research is the importance of reconstructing asset
confiscation policies to be oriented toward substantive justice, transparency, and respect for human rights
principles as the foundation of a democratic state of law.

The significant contribution of this study lies in reinforcing the understanding of corruption asset
confiscation policies and proposing a more humanistic and proportional policy framework for Indonesia. By
highlighting the need for harmonizing criminal law norms and constitutional rights protections, this study updates
the perspective on a topic that has received insufficient attention. However, the study has limitations, notably its
limited scope focusing on specific cases, and it does not consider demographic variations such as gender, age, or
employ broader quantitative methods. Therefore, further research is needed to expand the scope of analysis, test
policies across various regions, and mncorporate a multidisciplinary approach. This will allow for more
comprehensive and targeted policy recommendations, ensuring a better balance between law enforcement and
the protection of human rights.
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